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• 21年经验包括20贝街公司法证券法经验
• 蒋商律业务包括：
•
•
•
•
•
•
•
•

买卖企业
企业投资
公司股价结构
股东协议
上市 (IPO, RTO, CPC, QT)
融资
投资基金
房地产
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关于我自己
• 中文名： 蒋虹
• 在四川出生长大
• 重庆北培西南大学学士学位

• 1989 年来到加拿大
• 获得了加拿大一个学士学位, 一个法律学位, 和法律硕士学位
• 2000 年成为安大略合格律师(21年经验)

• 2000-2002在大型律师事务所办事
• 2002年加入富高乐做证券法和公司法
• 2006年在香港富尔德律师事务所办事

• 2007-2019是富高乐证券法小组的合伙人
• 2019 创立蒋商律
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What is a Power of Attorney?
A Power of Attorney is a legal document that gives
someone else the right to make decisions on your behalf.
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Is a Power of Attorney the same thing as a “Last
Will and Testament”?
No. Your Last Will and Testament covers the distribution
of your property after you die and only takes effect upon
your death.
A Power of Attorney only applies while you are alive and
ceases to be effective upon your death.
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Are there different kinds of Power of Attorney?
In Ontario there are three kinds of Power of Attorney:
• A Continuing Power of Attorney for Property (CPOA) covers
your financial affairs and allows the person you name to
make decisions for you even if you become mentally
incapable.
• A non-continuing Power of Attorney for Property covers
your financial affairs but can’t be used if you become
mentally incapable. You might give this Power of Attorney,
for example, if you need someone to look after your
financial transactions while you’re away from home for an
extended period of time.
• A Power of Attorney for Personal Care (POAPC) covers your
personal decisions, such as housing and health care.
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What does the term “attorney” mean?
The term “attorney” refers to the person or persons you
have chosen to act on your behalf.
The person does not have to be a lawyer.

7

What if I do not have a Power of Attorney for
Personal Care?
If you have not made a Power of Attorney for Personal Care and you
become mentally incapable of making personal care decisions, the
Health Care Consent Act allows other substitute decision-makers to
make some of these decisions.
• Medical Treatment: Your doctor must try to get consent from one of
the following:
• Your "representative". A representative is someone appointed by the Consent
and Capacity Board to make decisions about your treatment, admission to a
long-term care facility, or personal assistance services in a long-term care
facility. Anyone, including your family or friends, can apply to become your
representative, or you can apply to have someone appointed.
• Your spouse or partner.
• Your parent, or your child if they are at least 16 years of age.
• Your brother or sister.
• Any other relative.
• The Office of the Public Guardian and Trustee.

• Apply to court to become guardian of person
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What happens if you are incapacitated and do not
have a power of attorney for property?
• If I don’t make a Power of Attorney for property, will the
government automatically step in if I can’t manage my own
affairs?
• The government, through the Office of the Public Guardian
and Trustee, will act as your guardian for property if there is
no one else willing, able and suitable to take on this role.
• A family member or friend can apply to become your
“guardian” of property.
• Management plan
• Security
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What happens if you are incapacitated and do not
have a power of attorney for property?
Hospitalized

Not Hospitalized
With Consent

• Capacity assessment

• Capacity assessment

• PGT acts as guardian
for property

• PGT acts as guardian
for property if there
is consent

• Family member
applies to PGT as
replacement
guardian for property
and appointed if PGT
considers applicant
suitable

• Family member
applies by PGT as
replacement
guardian for property
and appointed if PGT
considers applicant
suitable

Not Hospitalized
Without Consent
• Apply to court to
determine capacity
• Apply to court to
appoint guardian for
property
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Who is allowed to make a CPOA?

Anyone who is 18 years of age or older and who has the
necessary level of mental capacity can make a CPOA.
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Is my Power of Attorney for Property valid?
To be valid, a CPOA must:

• Be called a Continuing Power of Attorney for Property or say
that it allows your attorney to continue acting for you if you
become mentally incapable;
• Name one or more persons to act as your attorney for
property;
• Be signed by you and dated; and
• Be signed by two witnesses who saw you sign the
document.
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Can anyone be a witness to my CPOA?
No. There are some restrictions. The following people cannot act as
witnesses:
• your spouse, partner, child, or someone you treat as a child;
• your attorney or your attorney’s spouse or partner;

• anyone under the age of 18;
• anyone who has a “Guardian of Property” (for example, someone
appointed by a court because they are mentally incapable of
managing their property); or
• anyone who has a “Guardian of Person” (someone appointed by a
court to make personal care decisions for them because they are
not mentally capable of making their own decisions).
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What level of mental capacity
is needed to make a CPOA?
Mental capacity, in this situation, means that you:
• know what property you have and its approximate value;
• are aware of your obligations to the people who depend on you financially;
• know what you are giving your attorney the authority to do;

• know that your attorney is required to account for the decisions they make
about your property;
• know that, as long as you are mentally capable, you can revoke (cancel) this
Power of Attorney;

• understand that if your attorney does not manage your property well its value
may decrease; and
• understand that there is always a chance that your attorney could misuse
their authority.
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Who can I appoint as my attorney for property?

• The law allows you to appoint anyone you choose as
long as the person is at least 18 years of age.
• You can name someone who lives outside the province.
• You can also name more than one person.
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What powers will my attorney have under CPOA?
• Unless you restrict your attorney’s powers, they will be able to do
almost anything that you can do concerning your finances.
• Your attorney can:
• sign documents,
• start or defend a lawsuit,
• sell property,
• make investments
• purchase things for you.

• Your attorney cannot, however, make a Will or give a new CPOA
on your behalf.
• Think carefully before restricting your attorney’s powers. If you
become incapacitated, and there are some assets that your
attorney can’t look after, you may need to have a guardian
appointed. If no one comes forward to apply to be your guardian,
the OPGT may be required to act for you.
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Is my attorney entitled to be paid?
Yes. Your attorney is entitled to take payment from your
funds at a rate specified by law unless you say otherwise in
your CPOA.
If you want to set the amount yourself, or you don’t want your
attorney to be paid at all, write this in the document.
If your CPOA is silent on the matter of payment your attorney
will be entitled to:
• 3% of money received;

• 3% of money paid out on your behalf; and
• 3/5 of 1% of the average annual value of your assets.
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What if I, or someone else, discover that my
attorney is mismanaging or stealing my money?
You may elect to revoke (cancel) your Power of Attorney,
demand a full accounting and consider making a claim
for any lost funds. If the matter involves theft, a report
to the police should be considered.
If someone else has evidence suggesting
mismanagement or theft, and believes that you are
mentally incapable, they may wish to ask the court to
review the accounts and records your attorney is
required to keep. This process is called a “passing of
accounts”. They may also wish to report the matter to
the OPGT. The OPGT investigates allegations involving a
mentally incapable person who is believed to be at
serious financial risk.
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What happens if the person I appoint as my
attorney cannot act for me for some reason?
You can avoid this problem by naming one or more
people as your “substitute” attorney. The substitute can
act if your attorney dies, is unable to assume the role for
some other reason, or chooses not to act on your behalf.

Alternatively, if you have not named a substitute you
should consider making a new CPOA.
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Is a Power of Attorney effective outside of
Ontario?
It depends on the law of the particular place where you want
to use the Power of Attorney.

Powers of Attorney are governed provincially, rather than
federally, so each province has its own requirements.
If you are trying to use a POA from Ontario, in another
province, you may run into difficulty. However, it may be
possible to have the POA validated by another province; you
should seek legal advice with respect to this issue.

If you are going to move, or be out of the province for some
time, you may want to check with a local lawyer to see if you
need to make new documents.
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Will the OPGT agree to be appointed in a Power of
Attorney?
The OPGT rarely consents to act under a Power of
Attorney.
The OPGT’s mandate is to make decisions as guardian for
mentally incapable adults who have no one else
available, willing and suitable to make decisions on their
behalf.
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Power of Attorney for Personal Care
A Power of Attorney for Personal Care is:
• a legal document in which
• one person gives another person the authority
• to make personal care decisions on their behalf
• if they become mentally incapable.
Decisions Include:
• health care and medical treatment
• housing
• other aspects of your personal life (such as meals and
clothing).
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Who can make a Power of Attorney for Personal
Care (POAPC)?
Anyone who is 16 years of age or older and who is
mentally capable of making a POAPC can do so
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What level of mental capacity is needed to make
a valid POAPC?
In this situation mental capacity means that you:
• understand whether the person you name as your
attorney is truly concerned with your well-being, and
• understand that you may need this person to make
decisions for you.
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Is my power of attorney valid?
Power of Attorney for Personal Care (“POAPC”)
To be valid, the document must:
• Name one or more persons to act as your attorney for
personal care in the event that you become mentally
incapable;
• Be signed by you and dated; and
• Be signed by two witnesses who saw you sign the
document.
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Can anyone be a witness to my POAPC?
No. There are some restrictions. The following people cannot act as
witnesses:
• your spouse, partner, child, or someone you treat as a child;
• your attorney or your attorney’s spouse or partner;

• anyone under the age of 18;
• anyone who has a “Guardian of Property” (for example, someone
appointed by a court because they are mentally incapable of
managing their property); or
• anyone who has a “Guardian of Person” (someone appointed by a
court to make personal care decisions for them because they are
not mentally capable of making their own decisions).
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When does attorney for personal care make
decisions for me?
POAPC may only be used during a time that you are
mentally incapable of making your own personal care
decisions.
Unless your power of attorney says otherwise:
• An attorney for personal care is only allowed to make
medical or long-term care decisions if a medical
professional or evaluator finds you mentally incapable
of making the specific decision.
• For all other types of personal care decisions, the
attorney can step in if they believe you are incapable —
no assessment is required.
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What does “incapable of making personal care
decisions” mean?
It means that a person can’t understand the information
that is relevant to the particular personal care decision or
can’t appreciate what could happen as a result of making
a certain decision (or not making a decision) about the
matter.
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Who can I appoint as my attorney for personal care?
• The person you appoint must be at least 16 years of age and mentally
capable. You can name someone who lives outside Ontario.
• You cannot name someone who you pay to provide services to you,
unless that person is a relative. Do not name any of the following
people if they are paid (by you or someone else) to provide services
to you, unless that person is also a family member:
• your landlord

• any person who provides care for you in the place where you live
• your social worker, counsellor, teacher
• your doctor, nurse, therapist, or other health care provider
• your homemaker or attendant

• Give your choice very careful consideration. If the need arises, your
attorney will be making profoundly important decisions about your
health and quality of life.
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Can I express my wishes in advance?
Ontario laws recognize that your known wishes
expressed while mentally capable about your future care
choices, will be binding on your attorney or other
substitute decision-makers, unless they are impossible to
follow.
Ontario law does not use the term “living will’.
Sometimes people use the term “advance directive” to
refer to a written statement of wishes about future care.
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Advance directives
• You may want to include an advance directive as part of your power of
attorney for personal care.
• An advance directive is a document that tells others what you want to happen
if you need medical care and are unable to consent or refuse treatment. For
example, some people write an advance directive that says they do not want
to be kept alive on life support if they have no hope of recovery.
• An advance directive helps your substitute decision-maker make difficult
choices because they know they are following your wishes in that situation.
The directive doesn’t need to be written in any specific way and you don’t
need to name anyone to act on your behalf.
• Under Ontario law, if you express wishes about your future care while you are
mentally capable, these instructions will be binding on your attorney or other
substitute decision-maker, unless your wishes are impossible to follow at the
time the attorney is asked to make the medical or care decision.
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If I change my mind, how can I cancel my POAPC?
To cancel your POAPC you must state in writing that you
are “revoking” it. There is no special form for this
statement, which is referred to as a “revocation”, but it
must be signed by you and witnessed by two people, the
same way as your Continuing Power of Attorney (CPOA).

You are considered capable of revoking your POAPC if
you have the capacity to make one.
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Can I name more than one person as my
attorney?
• Yes. If you do this all attorneys will have to agree on every
decision that is made for you,
• unless you write in your power of attorney that they can act
“jointly and severally”. If you include this phrase, any one of your
attorneys will be able to make decisions on their own if the other
is unavailable for some reason.
• But think carefully before naming multiple attorneys – it can make
things more complicated if difficult decisions need to be made
quickly.
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Is a Power of Attorney a public record?
There is no official register of power of attorney
documents.

There is no requirement that these documents be
registered. The government does not keep a registry.
You should make sure that the people in your life who
need to know about these documents – especially your
attorney – have a copy or know where to get one if
needed.
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QUESTIONS?
您有问题?
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蒋虹, 首席律师, 21年经验包括20年贝街公司法和证券法经历

蒋商律 Hong Wilkin Business Law Professional Corporation
业务包括：
买卖企业, 企业投资, 公司股价结构, 股东协议, 上市 (IPO, RTO, CPC, QT),
融资, 投资基金, 房地产
235 Yorkland Blvd., Suite 802
Toronto, Ontario M2J 4Y8
Email 电邮：judith@jhwbizlaw.com
Website 网站: www.jhwbizlaw.com
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