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• 21年经验包括20贝街公司法证券法经验

• 蒋商律业务包括：

• 买卖企业
• 企业投资
• 公司股价结构
• 股东协议
• 上市 (IPO, RTO, CPC, QT)
• 融资
• 投资基金
• 房地产
• 遗嘱，委托书，信托
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关于我自己

• 中文名：蒋虹

• 在四川出生长大

• 重庆北培西南大学学士学位

• 1989 年来到加拿大

• 获得了加拿大一个学士学位, 一个法律学位, 和法律硕士学位

• 2000 年成为安大略合格律师(21年经验)

• 2000-2002在大型律师事务所办事

• 2002年加入富高乐做证券法和公司法

• 2006年在香港富尔德律师事务所办事

• 2007-2019是富高乐证券法小组的合伙人

• 2019 创立蒋商律
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What is a will? 

• A will is a formal document that names an executor who 
will be responsible for carrying out your wishes and 
distributing the assets of your estate after your death and 
sets out how your money, property and other assets (your 
“estate”) are to be distributed to your beneficiaries when 
you die.

• Your will takes effect when you die. 
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How an estate is distributed

• An estate is someone's property, possessions and other 
personal items. 

• How an estate is distributed after death depends on 
whether or not the person who died left a valid will. 
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Why do you need a will?

• If you die without a valid will, your estate will be 
distributed according to provincial laws.  The 
Ontario government will decide what happens to 
your property.

• If you die without a will, a court will appoint
someone to administer your estate.

• If you do not have a will, the cost to your estate 
will usually be at least several thousand dollars in 
extra expense, not to mention the pain and cost to 
your executor, spouse, and family that poor 
planning will inflict
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How an estate is distributed: Without a will
The rules for distribution of estates with no wills in Ontario are fixed, and often 
very harsh.  

• Zero to common law spouses: not legally married, no inheritance; 

• If married and no issue, 100% to the spouse; 

• If married and children, the first $200,000 and then a percentage (either 1/2 or 
1/3) to the spouse, the balance to the child(ren) equally per stirpes; 

• If no spouse, but children, then to the children per stirpes; 

• If no spouse and no issue, then 100% to parents equally; 

• If no spouse, no issue and no parents, then 100% to siblings per stirpes; 

• If no spouse, no issue, no parents and no siblings, then 100% to nephews and 
nieces; 

• If no spouse, no children, no parents and no siblings, no nephews or nieces, 
then 100% to the surviving closest level of kin by blood. 

Subject to claims of someone who is financially dependent on the deceased 
person
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How an estate is distributed: Without a will

Net Assets $770,000

Spouse & 1 Child

$200,000 to spouse

1/2 of 570,000 ($285,000) to spouse

1/2 of 570,000 ($285,000) to child

= Spouse $485,000

= Child $285,000

Spouse & 2 or more Children

$200,000 to spouse

1/3 of 570,000 ($190,000) to spouse

2/3 of 570,000 ($380,000) to children 
equally

= Spouse $390,000

= Each Child $380,000/number of 
children
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Next of Kin
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Next of Kin

• For example, “half-blood” relatives are counted 
equally as “full-blood” relatives

• Adopted children are considered to be the 
consanguineous descendants of their adoptive 
parents

• Relatives who are conceived posthumously can be 
included (in certain circumstances)

• Notably, relatives by marriage are not connected by 
the degrees of consanguinity. Only those who can 
trace their connection to a common ancestor by 
blood, regardless of marital status within the family, 
are counted.
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No Next of Kin?

• No next of kin, to the Ontario government.
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Disadvantages of dying without will

• The person looking after your estate may not be 
the one you would have chosen to handle your 
affairs.

• The provincial distribution formula may not reflect 
your wishes.

• Your estate may have to pay higher taxes.

• The process of settling your estate will likely be 
more costly and time consuming.
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Dying with will vs. without will

In particular, you absolutely must make a will if: 

• you are separated but not divorced  

Without a will, it is very likely that your ex-spouse will be the 
administrator of your estate and will inherit a large portion or all of 
your estate; 

• if you are not legally married but live common law with a 
spouse  

Without a will, it is very likely that your common law spouse will not 
inherit anything, yet she has the priority to be the administrator of 
your estate, and your estate may pass to your parents or children (or 
former spouse!) instead
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Dying with will vs. without will

You have a blended family and want to ensure that 
your children receive some of your assets, rather 
than a large portion passing to your spouse and in 
turn to your spouse’s children

14



Dying Without a will - Example

-Mother and daughter immigrated to Canada 20 years ago

-Daughter worked in banking and handled finances and all assets were in 
daughter’s name

-Mom does not speak English

-Daughter was murdered, and did not have a will

-Mom could not access the daughter’s bank account and was chased out of their 
apartment, lived in a local church

-Daughter’s assets would be distributed according to provincial law

-Since daughter was not married and had no children, her assets would be 
distributed equally between mom and dad

-Dad left the family more than 20 years ago, and never supported the family or 
kept in contact with family

-Dad still gets ½ of daughter’s assets
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Making a will

There are generally two types of wills:

• handwritten (called a “holograph” will) 

• Typewritten will

Each province has its own different requirements for 
what makes a will valid. 
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Handwritten will

For a handwritten will to be valid, it must be entirely in your 
own handwriting, signed by you and dated. 

No witnesses are necessary.

If you choose to hand-write your own will, you should have a 
lawyer review it. What you think are clear directions may not 
be to someone else, and your will could be contested or 
misinterpreted or have consequences that you did not 
contemplate.
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Typewritten wills

In Ontario, a typewritten will must be:

• Signed by the testator
• Witnessed by two witnesses who

• were present when the testator signed; and,
• Are not the executor, or a beneficiary, or the spouse of any 

executor or beneficiary.

It is good practice to have the testator and the witnesses 
initial each page of the will, and to identify the name, address 
and occupation of both witnesses.

A typewritten ‘will’ that is not signed by two witnesses is not 
a valid will and will result in an intestacy.

18



The Affidavit of Execution
Evidence as to the validity of the signature on the Will is required in 
order to probate in Ontario.

In order to meet this obligation, the usual practice is to file an 
“Affidavit of Execution” that attaches the original Will as an Exhibit 
when you file to probate the Will.

An affidavit is a sworn statement, ‘commissioned’ by a 
commissioner for oaths (notary public, lawyer, or individual who has 
been designated a commissioner).  

This affidavit must be sworn by one of the two witnesses to the 
signing of the will by the testator.  

Usually it should be sworn at the time the will is signed by the 
testator – otherwise, someone has to try to track down the 
witnesses years after the fact.  However, it can be sworn after the 
fact, and if the will is signed when no lawyer/notary/commissioner 
is present one of the witnesses can swear the affidavit of execution 
as soon as practicable later.
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Your mental capacity when making your will

Age: Ontario’s Substitute Decisions Act provides that everyone aged 18 or older 
is presumed capable of making decisions about his or her property. A person 
aged 100 is presumed capable just like someone aged 20. However, such a 
presumption may be rebutted.

For this reason, it is best to prepare a will in advance of it becoming questionable 
as to whether you have sufficient mental capacity due to physical illness or 
conditions that can impair cognitive abilities such as vascular dementia or 
alzheimer’s.

Third parties (especially those who are not beneficiaries under the will) who can 
prepare notes of your cognitive abilities at the time you provide instructions and 
sign the will may be helpful. For example, a doctor can prepare notes on your 
physical health and mental capacity. These notes may help prove that you were 
mentally fit to make a will if it is later challenged. 

A lawyer’s professional obligations also require them to ensure that their client 
has the necessary capacity to give instructions on their testamentary intentions 
and execute a will.

A person can be legally incapable of making a will at any time from birth to 
death. Conditions that strike early in life or catastrophic accidents occurring in 
childhood can deprive an individual of capacity before he or she attains the age 
of 18. In these cases, the property of these individuals will pass on intestacy, as 
guardians for property in Ontario cannot make a will on behalf of the person 
whose property they manage.
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5 key things your will should cover

1. Basic information about you

2. The name of your executor

3. Your executor’s right to manage your estate

4. How you want your assets distributed

5. A guardian for your children
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5 qualities to look for in an executor

Your executor should be someone who:

• You trust to manage your affairs the way you want and 
is reliable

• Lives reasonably close to you, so it’s easy to deal with 
your family and your assets

• Has some knowledge of tax investments and financial 
decision-making and knows when to seek guidance 
from others such as tax professionals or lawyers

• Is likely to survive you
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Tips for choosing an executor

1. Consider naming an estates professional as your executor

Many people choose to appoint family members or close friends as their executor. 
However, if you have a complex estate or are concerned about potential family conflicts, 
consider appointing an estates professional, like a lawyer or a trust company , as an 
executor.

2. Consider naming more than one executor

For example, you could name a family member and a lawyer or trust company as co-
executors.

3. Name a back-up

Consider naming a back-up executor in case your first choice can’t take on the role for some 
reason.

Even if you only name a family member or friend as executor, they may choose to hire a 
lawyer or estates professional to help them take care of certain aspects of the 
administration of your estate. This person would be paid by your estate. Certain tasks of an 
executor can be delegated but there is a limit as to what type of work can be delegated and 
the executor must ensure that they supervise and can be responsible for any losses that 
may occur.

4. Ask your chosen executor before appointing them in your will

Ask the person if they are willing to be your executor. A person is less likely to refuse to act 
when the time comes if they have been asked in advance. And if the person refuses, there 
will be time to choose someone else.
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Where does the executor live? 

• Your executor does not have to be a resident of Ontario, 
but it makes life easier if they are.  

• Subject to occasional practical issues dealing with assets 
like houses and personal possessions, there is no 
impediment to appointing an executor resident in Canada 
outside Ontario.  

• Difficulty arises when the executor does not live in Canada 
or the Commonwealth: probate is likely to be more difficult 
and expensive.  

• The executor will be required to either post a bond, or secure a 
court order dispensing with a bond.  Bonds are difficult and 
expensive to obtain.  Court orders to dispense are not readily 
granted.  

• The Court may even refuse your chosen executor, and instead 
appoint someone in accordance with the default provisions of 
the Succession Law Reform Act. 
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Executor Compensation 

Being an executor is a demanding job.  

Executors are commonly compensated, in rough terms, 
about 5% of the value of the estate. 
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Guardian for Children

• If you have children who depend on you for support, 
you should name a guardian in case both you and your 
spouse or partner die at the same time. 

• The appointment of a guardian in a will is only binding 
for 90 days.  The Courts - not parents - retain the 
ultimate authority to appoint a guardian of a child.   

• While your designation is not legally binding, it lets the 
court know who you want to care for your children. 
This will likely be factored into the court’s final 
decision.

• Consider naming different person as guardian than the 
will executor

26



Beneficiaries in a will

• Your beneficiaries are the people you name in your 
will to inherit your assets.

• You can distribute your estate in one of two main 
ways:

• By a specific bequest (“I give my daughter Joan Jones the 
sum of $10,000 and my diamond engagement ring”), or

• By a share in the residue, which is the amount remaining in 
the estate after all bequests, debts, and taxes have been 
paid (“I leave my husband Bob Jones the residue of my 
estate”).
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When there one beneficiary 

When the primary beneficiary is your spouse  

• A very common form of “simple” will is ‘if they do not pre-
decease me, everything to my spouse’. 

Common Disaster:

• If both spouses die within a very short period of time (for 
instance, from a car accident, house fire, or other calamity), 
it is preferable to have the will of the first to die not ‘pour 
over’ their estate to the second to die.  If it did, there would 
be a requirement for double probate of all of the assets of 
the first to die.  

• Instead, it is very common to include a ‘common disaster’ 
clause that provides that if the spouses die within a 10-30 
day period, then the will of the first is read as if the second 
spouse had pre-deceased. 
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When there are more than one beneficiary 

There are two primary strategies for setting out who gets what from 
your estate: 

• The ‘pool then split’ strategy, which involves pooling all assets, 
paying all expenses and all specific bequests, and then dividing 
the monetary value of the balance (the residue) among the 
beneficiaries in ‘shares’; or 

• The ‘named gift’ approach, which involves giving specific assets 
(or the proceeds from specific assets) to specific beneficiaries.   

For instance: 

• “give my daughter, Jane, my RRSP, and give my son John, my 
house” is a ‘named gift’ or ‘specific bequest’ type of disposition. 

• “sell my assets, pay my debts, and then divide the residue equally 
between my daughter Jane and my son John” is a ‘pool then split’ 
approach. 
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Mirror Wills and Mutual Wills

Husband Will

Wife

50% Husband’s Daughter
50% Wife’s Son

Wife Will

Husband

50% Husband’s Daughter
50% Wife’s Son

Mutual Wills:

• Surviving spouse cannot change the will after the other spouse 
passes away

• Must have a mutual will agreement

• Significant consequences for surviving spouse 
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Wills & Marriage & Divorce 

• A will is automatically revoked upon your subsequent 
marriage, unless the will was made in contemplation of 
the marriage (ie. Specifically referred to the marriage 
and your intention that the will remain valid after the 
marriage). 

• A will is not automatically revoked by a divorce.  
Instead, it is read as if your ex-spouse died immediately 
prior to your death.  Thus references to the ex-spouse 
as executor and beneficiary are nullified, but leave the 
rest of the will intact, for better or worse.  Generally, if 
you get divorced, you should immediately do a new 
will and revoke all prior wills.   
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Wills, Marriage, Divorce

Wills not changed by separation

• A will is not affected by a separation without divorce of 
the two spouses, even if the separation has lasted 
years and even if you have a new common law partner 
of years
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Wills, Marriage, Divorce

New common law spouse – no will, no change

• The mere fact that there is a new (even longstanding) 
common law spouse does not affect the rights or 
entitlements of a previous married spouse until there 
is a divorce.  

• Unless there is divorce, a new will, or changes of 
beneficiary designations, it is quite likely that a 
separated but not divorce ex-spouse will have a valid 
claim.
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Spouse’s Equalization Option

It is not wise to ignore your spouse in your will.

Your married spouse has the right, on your death to elect:

• To receive from your estate in accordance with your will (for 
instance, if your will gives everything to your spouse), or

• Under the Family Law Act, to receive from your estate as if 
you had been divorced immediately prior to your death.

In other words, if you give less in your will to your spouse than 
they would be entitled to in a divorce, then it is likely that 
they will in effect ‘challenge the will’ and make the election 
that permits them to receive as if you were divorced.
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Wills, Marriage, Divorce
Rights of spouses and ex-spouses and dependents

• A common law spouse does not have this equalization 
right in Ontario.  

• If you have no will, it is quite possible that your 
common law spouse will inherit nothing.
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Claim for Support
Rights of spouses and ex-spouses and dependants

• In Ontario, you have a duty to make adequate 
provision for certain dependants in your will, such as a 
dependent spouse (married or common law).  

• If you do not, they can make a claim against the estate 
for support.  

• Note that in order for someone to qualify for support, 
they must have been dependent on you financially 
prior to your death.  

• This is a complex area of the law – if you want to 
reduce or eliminate what someone receives from your 
estate and they are dependent on you, get good legal 
advice.
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Gifts to minors 

The desire to leave a legacy directly to some children, 
especially grandchildren. 

However, gifts to minors (ie. someone who is under 18 at the 
time of death of the testator) make a) probate, and b) estate 
administration considerably more difficult and expensive.  

The Office of the Children’s Lawyer must be notified of any gift 
to a minor over $10,000, and lengthy trusts can impose on the 
trustee (often the executor) long term duties to manage 
money for the children.  

For modest gifts, in order to reduce cost and hassle consider 
gifts that take the form of contributions to RESPS (while 
ensuring  that the parent/guardian becomes a subscriber of 
the plan on your death) or directly to a parent of the child. 
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What is probate? 

• The probate process involves registering the deceased’s Will with the 
Ontario Superior Court of Justice, and applying for a Certificate of 
Appointment of the Estate Trustee (the “Executor”). It also requires 
payment of the estate administration tax (the probate fee) by the estate. 

• Probate fees vary from province to province. Ontario currently charges 
some of the highest probate fees in the country (1.5% of value of estate) 
and for many middle and upper class Ontarians, this tax can easily run in 
the tens or hundreds of thousands of dollars.  

• However, not all wills are subject to the probate process, and where no 
probate is required, no estate administration tax is paid.  
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Extra Probate Steps without a Will 

• The Application for Probate, No Will: Preparing the probate application for 
appointment of estate trustee when there is no will is often much more complex than 
when there is a will.  In particular, it usually takes much longer to secure the necessary 
consents.

• Notice Requirement: The Applicant must notify all beneficiaries of the estate that 
he/she will apply for appointment as estate trustee without a will.

• Consent Requirement: The applicant must secure original signed consents to their 
appointment from beneficiaries with a majority interest in the value of the estate assets.

• Minors: If there are beneficiaries who are also minors (children under 18) the applicant 
must serve notice of the application on the parent or guardian of the minor and on the 
Children’s Lawyer, of Ontario. This is not optional, even if the spouse of the deceased 
and parent ofan agency of the Province  the children is the proposed estate trustee.

• Mentally incompetent beneficiaries: If any beneficiary is mentally incompetent, 
notice must be served on the appropriate guardian, attorney or The Public Guardian and 
Trustee.

• Bonds – Orders to Dispense: The general rule is that the proposed estate trustee 
without a will must post a bond equal to double the value of the estate.  It is possible to 
get the Court to waive (dispense) with this bond, however this is at the discretion of the 
Court after review of a properly prepared application for this relief.  
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How do you know if your will requires probate? 

• Whether a Will needs to be probated or not, depends on the assets 
governed by that particular will.  

• Land for example, is not in most cases, transferrable after death of the 
owner without a probated will. 

• Investment accounts, bank accounts and other financial assets owned by 
the deceased person alone also usually require a probated will in order to 
allow for the liquidation and transfer of those assets to the beneficiaries.  

• A probated will offers institutions assurance that the person instructing 
them to transfer or liquidate assets has court-appointed authority to do 
so.   

41



How do you know if your Will requires probate? 

• Other exceptions to probate arise with shares of privately held 
corporations or interests in privately held partnerships.

• In many cases, the transfer of private company shares on death of a 
shareholder is governed by the terms of a shareholders agreement and 
not by a shareholder’s Will.

• Even where no shareholders agreement is in place, most business owners 
and professionals have lawyers and/or accountants who are intimately 
familiar with the deceased’s business and his or her family members, and 
know of the deceased’s intentions for the business upon death. 

• Unlike the financial institutions, your personal lawyer or accountant is 
unlikely to require formal proof or assurance of your death or to see that 
your executor has been formally court-appointed through a probated 
Will. 
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Multiple Wills

• As a result, the multiple Wills strategy allows for the creation of a 

separate and distinct testamentary document (in other words a second 

Will), outlining your instructions with respect to your private company 

interests on death which would not be subject to the probate process, 

thereby saving the probate fees associated to your private company 

interests which would have been incurred had only a single Will been in 

place.

• The use of multiple wills is one of the most effective estate planning 

strategies available to Ontario business owners and professionals 

(doctors, accountants and lawyers) to save and, sometimes, completely 

avoid estate administration tax on death. 
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Multiple Wills

1998 case of Granovsky Estate v. Ontario. 

• Granovsky placed approximately $3 million of his assets under his primary will 
while his remaining assets, consisting of shares in a private company valued at 
over $25 million, were placed under his secondary will. 

• His executor submitted only the primary will for probate which, based on the 
$3 million dollar valuation, resulted in an estate administration tax payable of 
$44,500, in contrast to the much higher amount of $419,500 that would have 
been payable on his aggregate estate value of $28 million.  

• The provincial government responded by suing Granovsky’s estate for failing 
to submit both the primary and secondary wills for probate.  

• In the ensuing legal battle, the court ruled in favour of the estate and 
endorsed the use of multiple wills as an acceptable estate planning strategy. 

• As a result, Granvosky saved $375,000 on his death by having two Wills. 

• Since Granvosky, the use of multiple wills has become a widely accepted 
estate planning strategy in Ontario. 
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Multiple Wills
Dealing with assets in another jurisdiction

• If you own property in Ontario and property in Florida, 
it is quite possible that it would be best to have two 
separate wills.  

• You may even have two separate executors.  

• This may make getting probate in each jurisdiction and 
administration of each estate simpler.
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Assets Outside of Estate

You should also know that some assets may pass 
outside of the estate – that are not be included in your 
will. 

• When making a beneficiary designation for 

• your RRSP, RRIF, TFSA

• life insurance policy

• pensions

• When you hold property as joint tenants

you should ensure that your wishes are consistent with 
your estate planning objectives, not inconsistent with 
your will, and take into account tax implications.
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Assets outside of your Estate

Joint ownership with your spouse  

• If you own an asset (for instance a house or bank account) in joint 
tenancy with a right of survivorship with your spouse then on your death 
100% of that asset should belong exclusively to the other joint owner.  
The asset will not be part of your estate, and no probate is necessary.

• When a house in Ontario is owned by spouses as joint tenants with a right 
of survivorship, the surviving spouse immediately becomes the sole 
owner of the house.  The house does not fall into the estate of the first 
spouse to die, and no probate is required.  This can be a very efficient and 
effective way to hold assets, especially with your spouse (whether 
married or common law).  It is a very common and effective way to hold 
title to your principal residence (home)

• Conversely, if you and your spouse own your home ‘as tenants in 
common’ then each of your respective shares of the house will fall into 
your respective estates. This means that on the death of the first spouse, 
the tenants-in-common are the estate of the deceased spouse and the 
surviving spouse.  Unless the parties agree to defer sale of the house, 
either owner can seek an order for partition and sale to force the sale of 
the house and distribution of the proceeds among the two tenants-in-
common
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Assets outside of your Estate

Beneficiary Designations

• The use of beneficiary designations works very well for married 
couples who intend to leave 100% of their estate to each other, 
with no restrictions on how the surviving spouse deals with the 
assets later. 

• Beneficiary designations can be extremely dangerous when used 
for most other estates. 

• Risks if the beneficiary is anyone other than your spouse who is 
also the principal beneficiary of your estate.  It can result in some 
real unfairness and cause disputes.   

• You can roll your RRIF/RRSP over to your spouse or disabled child 
without income tax consequences. 

• If the recipient of your RRSP/RRIF is not your spouse or disabled 
child, then the entire value of your RRSP/RRIF must be included in 
your taxable income in the year of death.  This can result in you 
having a very high income and your estate having very high 
income tax payable (often, at least 50% of the value of the 
RRSP/RRIF). 
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Life Insurance Policy Beneficiary

• A designation of a beneficiary on a life insurance policy can 
be revoked by a designation in a will.

• Therefore, you want to be careful you don’t 
unintentionally revoke the designation on a life insurance 
policy when you write your will.
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Use of Trusts in Wills

The most common trusts, and the rationale for them, are:  

• Trusts for minor children, which may extend beyond their early adult years to 
avoid improvident spending (trusts lasting to age 25 or 30 are not 
uncommon).  These trusts can last a long time.  Key questions include who is 
an appropriate trustee, and what expenses may be covered during the trust: 
education? Housing? Entrepreneurship? 

• Trusts for adult children, especially to provide for them without disqualifying 
them from access to social assistance such as ODSP.  Disability Support Plans 
and Henson Trusts are some of the options.  The purpose is to provide on-
going financial support to the disabled child without providing them assets 
that disqualify them for support.

• Spousal trusts, whereby the spouse of the testator has the right to use certain 
assets (such as a house) during their lifetime, with a gift over to children on 
the death of the second spouse (known as the life tenant).  Common for 
second marriages and situations where you want your estate to ultimately 
benefit your children, not your spouse’s children.  Key considerations include 
the choice of trustee, and who pays for what expenses such as taxes, utilities, 
maintenance and renovations, as well as duration – for instance, what 
happens if the life tenant must move into a nursing home? 
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When will your will be challenged?

In some cases, the will can be challenged and the law takes precedence over the 
wishes of the person who died. 

In the following instances, you should check with a lawyer:

• If the person who died has a surviving spouse or dependent (someone who they 
supported financially), their money and property may first go to those people 
before it goes to anyone named in the will.

• If the person who died has money and property that is jointly owned with another 
person or has a designated beneficiary (e.g. an insurance policy or joint bank 
account), it may pass directly to the survivor on the death of the joint owner if it 
was truly intended as a gift to the survivor. In addition, a dependant can make a 
claim for that money or property if they need it to support themselves.

• If the person who died got married after they wrote the will, the will may become 
completely invalid.

• If the person who died got divorced after they wrote the will, parts of the will may 
become invalid (e.g. the parts leaving property to the former spouse may become 
invalid and the former spouse can no longer be the estate trustee, even if they 
were named in the will).

• If the surviving spouse changes the will when mutual wills are claimed.
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Insolvent Estates

• If the debts are greater than the assets, it will never be possible to pay all of 
debts in full.  This is the definition of an insolvent or bankrupt  estate.

• There will be nothing for the beneficiaries (either by will or under intestacy 
legislation) of a bankrupt estate.

• Beneficiaries are not liable for the debts of the deceased.
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Insolvent Estates

• An executor is not automatically liable for the debts of the deceased just 
because they are the executor.

• The executor is personally liable for all debts that the executor incurs after the 
death of the deceased.  For instance, if the executor hires movers, accountants, 
or lawyers to assist with the estate, then the executor is responsible for 
ensuring that those debts are paid.

• An executor is liable for is ensuring that the debts of the deceased are handled 
properly.  An executor will be liable if one creditor receives more (as a % of 
their debt) than another creditor.  Also, an executor will be held personally 
liable if the executor distributes any of the estate to beneficiaries and without
first ensuring that all creditors are paid in full.
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Insolvent Estates

• If the estate is bankrupt (assets less than liabilities) then your best bet is 
usually the following:

• a) do not meddle with the estate or start taking on the role of 
the executor,

• b) renounce any right to be appointed executor, and
• c) assign the estate into bankruptcy with a licensed insolvency 

professional (bankruptcy trustee). 

• Once the estate is assigned into bankruptcy, the trustee in bankruptcy will 
administer the estate, collect the assets, and pay the creditors as much as 
possible in accordance with their rights.
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Storage of Wills

There are three options for will storage: 

• Keep it yourself.  

If you choose this option, you should file the original will in a safety deposit 
box, safe, or similar location. 

• Leave it with your lawyer.  

This was the norm at one time.  It has advantages (safe keeping and 
security) but in light of people’s mobility and longevity, is not without some 
downsides.  The key question to ask yourself is whether, under the 
circumstances, it is realistic to assume that when the will is needed the 
survivors will be able to locate the lawyer or law firm that has custody of 
the original will? 

• Deposit it with the Court.  

For a small one-time fee, you can deposit an original will for safe keeping 
with the Courts in Ontario.  We think that this is a very interesting option, 
especially if you tell your executor(s) what you have done, and ideally 
provide them with a copy of the envelop that the court provides you when 
you deposit your will
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Why should you use a Lawyer?
A lawyer can provide advice and expertise in drafting a will that truly reflects 
your wishes. 

While a lawyer’s time and advice cost money, a lawyer can ensure that you’ve 
considered all aspects of your estate’s distribution – and draft a will that reflects 
your wishes.

When you are preparing your will, a lawyer can

• understand what you need to do and why,

• state your true wishes so they will be carried out the way you want them to 
be,

• make sure your will follows the laws of your province,

• reduce taxes and other costs your loved ones may face after your death,

• make sure your estate can be quickly settled, and

• choose a guardian to care for your children.

• Your lawyer can also make notes on your mental capacity to confirm that you 
are mentally fit to make a will.

56



Do-it-yourself will kits?

• Do-it-yourself will kits are attractive because of their low cost. 
Most of these kits are under $50, compared to legal fees of $300 
to $1,000 or more to have a lawyer draft your will. 

• The money you save by using a kit will seem insignificant if your 
estate incurs thousands of dollars in legal fees to settle disputes 
or clarify your wishes. 

• Although lawyers can and do make drafting errors from time to 
time, they also have malpractice insurance to cover the cost of 
mistakes that may occur. This is important protection – and 
something your estate won’t have if you make a will yourself.
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QUESTIONS?

您有问题?
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